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Turner: Of Turkey Tetrazzini and George Wallace Buttons: The Experiences

OF TURKEY TETRAZZINI AND GEORGE
WALLACE BUTTONS: THE EXPERIENCES
OF THE FIRST COHORT OF AFRICANAMERICANS TO ATTEND A NEWLY
DESEGREGATED LAW SCHOOL
By William B. Turnert
Emory University admitted its first African American students in
January 1963.1 It did so as the result of a law suit, Emory v. Nash, in
which the University sued to eliminate the segregation requirement
from the blanket tax exemption the State of Georgia conferred on all
private educational institutions.2 Chair of the Board of Trustees and
University Counsel Henry Bowden initiated the action, which was
necessary because, in Bowden's expert opinion, the University could
not continue to function without the tax exemption, which State officials would presumably withdraw per the statute if Emory admitted
any African-American students.3 Yet Bowden realized that segregation was all that lay between Emory and national prominence as a
research university, which Bowden wanted Emory to achieve. 4 Ben F.
Johnson, Jr., a remarkably energetic figure who served as Dean of
Fmnorv L.aw rhnol from 1961 to 1979, was co-counsel with Bowden in
Emory v. Nash.5 He went on four years later to create Pre-Start, a
pioneering affirmative action program that should inform current det J.D., 2006, Wisconsin, Ph.D. (History), 1996, Vanderbilt.
1. Letter from Judson C. Ward, Vice President and Dean of Faculties, Emory
Univ., to Roland P. Mackay (Jan. 18, 1963) (on file with Emory University Archives);
Fred Powledge, Mother of Four [is] First Emory Negro, ATLANTA J., Oct. 8, 1962, at 1
(Mrs. Jackson attended one non-credit course in 1962); Emory Nursing School Accepts Two Negroes for January Term, THE EMORY WHEEL, Oct. 18, 1962, at 2; Two
Negroes Start Class Quietly at Emory, ATLANTA J., Jan. 3, 1963, at 1.
2. Emory Univ. v. Nash, 127 S.E.2d 798, 800 (Ga. 1962).
3. Letter from Henry L. Bowden, Gen. Counsel & Bd. of Trs. Chair, Emory
Univ., to E. Clinton Gardner, Professor of Christian Soc. Ethics, Candler Sch. of Theology, Emory Univ. (May 31, 1961) (on file with Emory University Archives); Petition for Declaratory Judgment and Injunction, Emory Univ. v. Nash (Ga. Super. Ct.
of DeKalb County 1962) (on file with Emory University Archives); Brief of Plaintiffs
in Error, Emory Univ. v. Nash (Ga. 1962) (No. 21731) (on file with Emory University
Archives); Supplemental Brief for Plaintiffs in Error, Emory Univ. v. Nash (Ga. 1962)
(No. 21731) (on file with Emory University Archives); Memorandum from Norman
C. Smith, Adm'r, Emory Univ., to Don L. Bosseau, Dir. of Libraries, Emory Univ.
(Jan. 12, 1976) (on file with Emory University Archives).
4. See Wendy R. Cromwell, Opening Doors, EMORY LAWYER, Summer 2009, at
11, available at http://www.law.emory.edu/fileadmin/alumni/EmoryLawyer/Summer09_EmoryLawyer.pdf.
5. Id. at 10.
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bates about affirmative action programs more generally.6 Johnson
was a fascinating figure who, in addition to serving as Dean of Emory
Law School, won a case before the U.S. Supreme Court as an assistant
attorney general for the state of Georgia, served in the Georgia state
senate for several years, then capped his career by serving as the
founding dean of the Georgia State University College of Law.7
But my topic today is neither Henry Bowden nor Ben Johnson, but
the African American students who attended Emory Law School
thanks to Bowden's and Johnson's efforts. Johnson genuinely believed segregation to be immoral and unjust, and he believed the continuing exclusion of African Americans from equal opportunities in
our society threatened the entire social order, or at least badly undermined the legitimacy of the legal system, which he evidently, if implicitly, held in high regard.' He believed that increasing the number of
African American attorneys would increase other African Americans'
commitment to the American legal system and to American culture
generally, as they saw more of their own kind participating in the
making and using of laws.9 He did not articulate the point this way,
but he must have foreseen that minting more black lawyers would increase the likelihood that African American litigants of all stripes
would be able to secure competent, sympathetic representation of
their legal interests.
And this is one of the key points I want to make with this Article.
We know a great deal about the famous African-American attorneys
6. William B. Turner, The Ultimate Victory of a Productive Life: Ben F. Johnson,
Jr. and African Americans at Emory Law School, 1961-72, 58 J. LEGAL EDUC. 563,
564 (2008).
7. Resume from Ralph H. Pharr, Henry L. Bowden, Paul H. Anderson, and G.
Conley Ingram regarding nomination of Ben Johnson, Jr. for an honorary degree to
Thomas Bertrand, Sec'y, Emory Univ. (Jan. 3, 1986) (photocopy on file with Author).
8. See William B. Turner, A Bulwark Against Anarchy: Affirmative Action, Emory Law School, and Southern Self-Help, 5 HASTINGS RACE & POVERTY L.J. 195,232,
234-35 (2008).
9. Johnson's own explanation for Pre-Start sounds patronizing to the modern ear,
but is worth repeating:
Unfortunately, there are segments of our society the lower socio-economic
groups, of which the Negro community is only one-which are suspect or
even hostile to the rule of law, particularly in its implementation and operation with respect to their people. Simply stated, they believe the law is their
oppressor and their enemy. One confirmation of this, in their eyes, at least,
is that practically none, or at most only a few, of their people are involved as
lawyers in the development of law and administration of justice; they naturally conclude, consciously or subconsciously, that neither the law nor the
legal profession is for them or their kind.
The Program proceeds on the assumption that a witness to these people is
needed concerning the importance of the rule of law in our society, and that
this witness can best be made by persons of a kindred background whose
education in law and participation in the legal profession will speak for itself.
BEN F. JOHNSON & MICHAEL D. DEVITO, EMORY UNIV. SCHOOL OF LAW, PROGRESS
REPORT TO THE FIELD FOUNDATION: PRE-START PROGRAM FOR PROSPECTIVE NEGRO LAW STUDENTS 5-6 (1966) (on file with Emory University Archives).
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in the history of the United States, such as Thurgood Marshall' ° and
Charles Hamilton Houston.' But we know far less, virtually nothing,
about the ordinary African-American attorneys who have careers less
stellar than Supreme Court Justice or Dean of the nation's leading
historically black law school but who nonetheless contribute substantially to their communities generally, and particularly to their African
American communities, by dint of their ordinary career success. Legal historian Mark Tushnet, writing about the NAACP's legal strategy
leading up to Brown v. Board of Education, calls litigation a "social
process,"1 2 by which he seems to want to emphasize the embeddedness of the NAACP's legal strategy and tactics in the social reality of
African American life under segregation in the middle of the twentieth century. Social processes are inherently hard to study because
they are, by definition, huge, involving entire populations. African
Americans are a minority in the population of the United States, but a
minority of 270,000,000 people, or even of merely 163,000,000, to take
a closer approximation of the population in, say, 1954, can still be millions of people. 3
With these interviews I have tried to capture a very small slice of
the social reality of ordinary African-Americans with regard to legal
education at a formerly segregated, still overwhelmingly white, University, and their role in providing access to legal services to ordinary
African-Americans in the first decades after desegregation. We know,
given the grossly disproportionate number of African-American men
whom our society incarcerates, in what amounts in my mind to a form
of de facto slavery and reflects our society's deep-seated paranoia
about black men generally, that our legal system remains today,
nearly fifty years after major civil rights legislation, deeply hostile to
the interests of African-Americans as a class. It requires little imagination to infer the immeasurably greater hostility of a legal system
under the control of overtly and unrepentantly racist judges and attorneys. William Randall, now a judge in Macon, Georgia, asserts that
he knows of a situation in which a white attorney stated in open court,
"this nigger's guilty," regarding an African-American criminal defendant whom he was supposedly representing.14 Blatant racism aside,
this incident also manifestly involved an egregious failure of that at10. See generally MARK

TUSHNET,

MAKING CONSTITUTIONAL LAW: THURGOOD

MARSHALL AND THE SUPREME COURT, 1961-1991 (1997); JUAN WILLIAMS,
THURGOOD MARSHALL: AMERICAN REVOLUTIONARY (1998).
11. See generally GENNA RAE McNEIL, GROUNDWORK: CHARLES HAMILTON
HOUSTON AND THE STRUGGLE FOR CIVIL RIGHTS (1983).
12. See generally MARK TUSHNET, THE NAACP's LEGAL STRATEGY AGAINST
SEGREGATED EDUCATION, 1925-1950 (2d ed. 2004).
13. JESSE MCKINNON, U.S. CENSUS BUREAU, THE BLACK POPULATION: 2000, at 3

(2001), available at http://www.census.gov/prod/2001pubs/c2kbr0l-5.pdf.
14. Interview with William C. Randall, Judge, Magistrate Court of Bibb County, in
Macon, Ga. (Oct. 31, 2007).
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torney to abide by the most elementary principle of an attorney's professional responsibility, to provide the most vigorous and effective
possible representation to one's client. Thus we see that, in addition
to being inherently grossly immoral, racism also has the undesirable
effect of undermining adherence to other, facially unrelated principles
that we should hold dear.
My interview subjects are all African-American graduates of Emory
Law School. I should be very clear at the outset that this cohort is
much too small and not at all randomly selected, so I have made no
effort at statistical analysis of these people or their interview responses. One way in which they are unrepresentative is that, plainly
and I think not surprisingly, the persons who responded to my request
for an interview are mostly highly successful, in two senses. Emory
keeps a list of all of its African-American graduates, which I used to
find subjects. It does not, of course, keep a list of all persons who
entered but did not finish. This project would be much more robust
were I to interview some such persons, but I have yet to find any.
Secondly, given that all of my interviewees succeeded in graduating
from Emory Law School, they are also all markedly successful in their
careers by any standard. I did try to be as consistent as possible in my
questions for the interviewees. They consistently report that they are
very pleased with the quality of their legal educations from Emory,
even as they vary quite a bit in terms of their experiences as early
African-Americans at a formerly segregated institution in a state that
took second place to few in its vigorous defense of segregation.
It is worth reviewing at this juncture the specifics of Georgia's defense of segregation in education. The state legislature passed legislation contemplating elimination of its public school system entirely to
avoid compliance with the desegregation requirement of Brown v.
Board of Education.1 5 That is, for some significant percentage of Georgians in the mid-twentieth century, segregation was more important
than education. The admission of the first two African-American students to the University of Georgia resulted in riots, which television
reporter Charlayne Hunter Gault, one of those two students, has writ16
ten about.
Part of what makes Emory's desegregation so fascinating is that it
was so boring. Whereas, in most desegregation suits, the university
was the defendant, in Emory's suit, the University was the plaintiff.17
Emory's leaders' decision to desegregate plainly had a component of
enlightened self-interest about it-they realized that segregation was
15. Thomas Victor O'Brien, Georgia's Response to Brown v. Board of Education:
The Rise and Fall of Massive Resistance, 1949-1961 (Apr. 12, 1993) (unpublished
Ph.D. dissertation, Emory University), available at http://www.eric.ed.gov/ERICDocs/
data/ericdocs2sql/content-storage 01/0000019b/80/14/0c/fc.pdf.
16. CHARLAYNE HUNTER-GAULT, IN MY PLACE 167, 190 (1992).
17. Emory Univ. v. Nash, 127 S.E.2d 798, 798 (Ga. 1962).
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the only impediment Emory faced to national prominence as a research University-but it was in fact enlightened, especially in comparison to the demonstrated attitudes and actions of their peers at the
time.1 8 At Emory's sister institution, Vanderbilt, the chancellor
expelled the University's first African-American from the Divinity
School for organizing sit-in protests in Nashville, prompting the vast
majority of the Divinity faculty to resign in protest. 19 So it is that
these individuals entered the law school of a university whose leaders
not only supported desegregation, but pursued it, which makes the
experiences of this group of early African-American graduates all the
more fascinating. 0
I asked my interview subjects what year they graduated from Emory Law, their parents' educational achievement and occupations, the
specifics of their career since law school, whether they encountered
any specific problems related to race at Emory, whether any Emory
contacts helped them in their careers, and what they thought about
Richard Sander's infamous claim that affirmative action in law school
admissions does more harm than good.
One great virtue of this sample is its variety, in numerous respects.
One of the problems with racism, as with all forms of prejudice, is that
it lumps all members of the target population together. I will not rehearse white supremacist stereotypes about African-Americans because they are offensive and we all probably know them. My cohort,
again, is far from representative in any important sense, but this is
clearly a group of people who have in common that they saw an opportunity-to attend the leading law school in the state of Georgiaand took it, and have continued to do so ever since. The variety of
their experiences as law students, and since, is itself proof, if further
proof were needed, as we see daily that it regrettably is in the reactions to our nation's first African-American president, 21 that white supremacist stereotypes are not only offensive, but plainly false insofar
as they posit African-Americans as a monolithic group of persons.
In terms of basic demographics, I have a total of fifteen interviewees, of whom nine are men and six are women.2 2 Their dates of gradu18. Cromwell, supra note 4, at 10.
19. See PAUL K. CONKIN, HENRY L. SWINT & PATRICIA S. MILETICH, GONE WITH
THE Ivy: A BIOGRAPHY OF VANDERBILT UNIVERSITY 539 (1985) ("For a brief time
Vanderbilt became, in the national press, one of the most widely reviled universities in
the country."); see also Theo Emory, Activist Ousted from Vanderbilt is Back, as a
Teacher, N.Y. TIMES, Oct. 4, 2006, http://query.nytimes.com/gst/fullpage.html?res=
9C02E1D61430F937A35753C1A9609C8B63&sec=travel&spon=.
20. Cromwell, supra note 4, at 10.
21. E.g., Posting of Alex Pareene to Gawker, http://gawker.com15320465/thebirthers-who-are-they-and-what-do-they-want/ (July 22, 2009 2:19 PM) (explaining
the "birther" movement, those who contend that Barack Obama was not born in the
United States, and therefore is not eligible to serve as President).
22. Interview with Brenda Cole, Judge, State Court of Fulton County, in Atlanta,
Ga. (Oct. 1, 2007); Interview with Flora Devine, Counsel, Kennesaw State, in Atlanta,
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ation from Emory Law range from 1969 to 1980. Their most common
occupation is judge, in various jurisdictions, mostly in state court and
mostly in Georgia, although at least two serve in other states-six cur-

rently serve as judges.2 3 Only three currently practice law in the ordinary sense of representing clients.2 4 Their other occupations are quite

varied, including entrepreneur, 2 diplomat in residence at Morehouse
College doing recruiting for the Foreign Service,26 public relations and

political consulting,2 7 counsel for a public university in Atlanta,2 8 and

District Attorney for Fulton County,29 the largest county in Georgia
as measured by population, with over 800,000 people.30
My interviewees came to Emory from a variety of backgrounds. At
least one was the child of laborers who lacked even a high school education, 3 1 but more were the children of professionals with graduate
degrees, especially master's degrees. They attended a wide range of
undergraduate institutions, including Morgan State,32 Morehouse,3 3
and Dartmouth.3 4 They grew up in various places, including western

Massachusetts, Ohio, and Florida, as well as various places in Georgia.
Some had attended integrated institutions from childhood,3 5 while

Ga. (Oct. 3, 2007); Telephone Interview with Leslie Dunbar, Former Executive Dir.,
Field Found. (Nov. 5, 2007); Telephone Interview with Pamela Hayes, Criminal Def.
Attorney, Law Offices of Pamela D. Hayes (Sept. 26, 2007); Interview with Michael
Hancock, Judge, Superior Court, DeKalb County, in Atlanta, Ga. (Oct. 12, 2007);
Interview with Paul Howard, Dist. Attorney, Fulton County, in Atlanta, Ga. (Oct. 4,
2007); Interview with Tom Jones, Solo Practitioner, in Atlanta, Ga. (Sept. 20, 2007);
Interview with William C. Randall, supra note 14; Telephone Interview with Deborah
Robinson, Judge, U.S. Dist. Court for D.C. (Oct. 18, 2007); Interview with Ronald
Robinson, Foreign Serv. Officer, U.S. Dep't of State, in Atlanta, Ga. (Sept. 15, 2007);
Interview with Kevin Ross, Political Consultant, The Kevin Ross Group, in Atlanta,
Ga. (Oct. 1, 2007); Telephone Interview with Cynthia D. Stephens, Judge, Michigan
Court of Appeals (Oct. 23, 2007); Interview with Antonio Thomas, Attorney, in Atlanta, Ga. (Oct. 4, 2007); Interview with Felker Ward, Entrepreneur, in Atlanta, Ga.
(Oct. 9, 2007); Interview by Odini Nwakuche with Marvin Arrington, Judge, Fulton
County Superior Court, in Atlanta, Ga. (Mar. 16, 2007).
23. Interview with Brenda Cole, supra note 22; Interview with Michael Hancock,
supra note 22; Interview with William C. Randall, supra note 14; Telephone Interview
with Deborah Robinson, supra note 22; Telephone Interview with Cynthia D. Stephens, supra note 22; Interview by Odini Nwakuche with Marvin Arrington, supra
note 22.
24. Telephone Interview with Pamela Hayes, supra note 22; Interview with Tom
Jones, supra note 22; Interview with Antonio Thomas, supra note 22.
25. Interview with Felker Ward, supra note 22.
26. Interview with Ronald Robinson, supra note 22.
27. Interview with Kevin Ross, supra note 22.
28. Interview with Flora Devine, supra note 22.
29. Interview with Paul Howard, supra note 22.
30. U.S. Census Bureau, Fulton County, Georgia, http://quickfacts.census.gov/qfd/
states/13/13121.html (last visited Mar. 1, 2010).
31. Interview with Michael Hancock, supra note 22.
32. Interview with William C. Randall, supra note 14.
33. Interview with Paul Howard, supra note 22.
34. Interview with Kevin Ross, supra note 22.
35. Interview with Ronald Robinson, supra note 22.
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others had consistently attended segregated institutions before arriving at Emory. Flora Devine reports never having seen a bagel before
coming to Emory.3 6 At dinner during an orientation session, the main
course was turkey tetrazzini, which she had never seen or heard of
before.37 As always, the best way to discern cultural difference is
through food.
And "difference" is all that characterized the African-American
students relative to their white peers. They were neither superior nor
inferior. Dean Johnson reported after the first year of the Pre-Start
affirmative action program that it was erroneous to characterize the
first group of participants as suffering any form of cultural or educational deprivation.3 8 He noted that several of them were heavily involved in various political and civil rights organizations, and that
overall they were perfectly capable of succeeding as law students.39
This should come as no surprise to us, but Johnson made his observations at a time when even highly sympathetic observers from Lyndon
Johnson's presidential administration automatically lumped AfricanAmericans and poor people together and contemplated programs to
increase the number of African-American attorneys that would place
prospective law students in apprentice-like situations with practicing
attorneys before allowing them to matriculate in law school on the
apparent belief that they would necessarily lack the intellectual capacity to succeed as law students absent the apprenticeships.4 ° In passing,
I would note that, for Dean Johnson, one of the virtues of the PreStart program was that it robustly confirmed the widespread suspicion
that the LSAT did not effectively capture the abilities of African
American test-takers. 4 1 By definition, all of the Pre-Start participants
had LSAT scores that were too low to win them admission to Emory
36. Interview with Flora Devine, supra note 22.
37. Id.
38. In his first report to the Emory administration after the first year of Pre-Start,
Johnson wrote:
It is difficult, insofar as their day-to-day performances were concerned, to
characterize the group as "culturally deprived." The students manifested a
high level of sophistication in racial, social and political matters. Several
were active in civil rights organizations and one was a student leader in a
local chapter of the 'Young Democrats.' There was never any feeling on the
part of the instructor that he was instructing a disadvantaged group.
BEN F. JOHNSON & MICHAEL D. DEVITO, EMORY UNIV. SCHOOL OF LAW, PROGRESS
REPORT TO THE FIELD FOUNDATION: PRE-START PROGRAM FOR PROSPECTIVE NEGRO LAW STUDENTS 14 (1967) (on file with Field Foundation files, Center for Ameri-

can History, University of Texas at Austin).
39. Id.
40. The Author has researched this topic on his own at the Briscoe Center for
American History at the University of Texas in Austin. See generally Briscoe Center
for American History, A Guide to the Field Foundation Archives, http://www.lib.
utexas.edu/taro/utcah/00091/cah-00091.html (last visited Mar. 11, 2009).
41. Cromwell, supra note 4, at 13.

Published by Texas A&M Law Scholarship, 2022

7

Texas Wesleyan Law Review, Vol. 16 [2022], Iss. 4, Art. 6

TEXAS WESLEYAN LAW REVIEW

[Vol. 16

under ordinary circumstances, and yet the vast majority of them performed at least passingly in their first year of law school.4 2
Pamela Hayes reports staying up late briefing all of her cases during
her first week of law school, only to arrive in class and see other students with commercial outlines, which she did not know existed.4 3
Such are the unpredictable cultural obstacles that the first generation
of African-American students at a formerly segregated institution had
to negotiate, in addition to the rigors of the first year of law school. I
should perhaps clarify that I am not suggesting that unfamiliarity with
turkey tetrazzini was itself an obstacle, although I tend to be suspicious of any dish called tetrazzini myself and would regard unfamiliarity with it as an advantage, but encountering new cultural forms is
always disorienting for any human being, and must have added to the
overall stress of being a first-year law student. Obviously, not knowing that commercial outlines exist as a first-year law student is a
disadvantage.
These students came to Emory Law School for a variety of reasons.
Several said they chose Emory because they had other factors tying
them to Atlanta, 44 or wanted to remain in Atlanta,45 and, at the time,
Emory was the only accredited law school in Atlanta. 46 For these individuals, then, Emory's desegregation was critical. William Randall,
now a judge in Macon, Georgia, asserts that he applied to both Mercer, in Macon, Georgia, where he grew up, and the University of
Georgia, neither of which admitted him, claiming that his credentials
were insufficient, so he started at North Carolina College, then transferred to Emory.47
Randall resembles another early African-American graduate, Marvin Arrington, in having a story about his admission to Emory that
involves direct interaction with then Dean Ben F. Johnson, Jr.48 Arrington reports that, as a law student enrolled at Howard Law School,
he was home in Atlanta on break and needed a good place to study, so
he went to the Emory law library. 49 There Dean Johnson saw him and
asked him what he was doing.5" Arrington explained himself, at which
Johnson immediately offered him admission to Emory and expanded
the offer to include Arrington's friend and fellow Howard law student
42. Johnson wrote, "[Pre-Start] has demonstrated that significant numbers of students, easily capable of legal education, are being weeded out by the LSAT." BEN F.
JOHNSON, EMORY UNIVERSITY SCHOOL OF LAW, ANNUAL REPORT TO THE PRESIDENT 36 (1966-1967) (on file with Emory University Archives).

43. Telephone Interview with Pamela Hayes, supra note 22.
44. Interview with Felker Ward, supra note 22.
45. Interview with Tom Jones, supra note 22.
46. American Bar Association, ABA-Approved Law Schools by Year, http://www.
abanet.org/legaled/approvedlawschools/year.html (last visited Mar. 1, 2010).
47. Interview with William C. Randall, supra note 14.
48. Cromwell, supra note 4, at 13.
49. Id.
50. Id.
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from Atlanta, Clarence Cooper, now a federal judge in the Northern
District of Georgia. 51 Both accepted and became the second and third
African-American graduates of Emory Law School.52 Arrington then
encouraged Randall to apply to Emory.53 Randall doubted Emory
would admit him, but he went to see Dean Johnson with his transcript
from North Carolina College, which Johnson reviewed, and, upon
concluding that Randall was capable of succeeding in law school, recommended his admission.54
All of these Emory law graduates who mentioned Dean Johnson,
which several did unprompted, spoke very highly of him and confirmed that he had a genuine concern to promote diversity at Emory
Law School, even though, as one person put it, he was as southern as
one could be.5 Leslie Dunbar, Executive Director of the Field Foundation throughout the time that it was funding the Pre-Start affirmative action program at Emory Law School, averred that he perceived
Johnson to be one step above a cracker and initially had little hope for
racially progressive policies from him.56 Several made clear that they
knew some of the faculty did not like the Pre-Start affirmative action
program and generally did not support admitting African-American
students at all. Randall reports that Johnson's assistant did not like
African Americans and tried to prevent him from seeing Johnson, apparently anticipating that Johnson would admit him. 57 Randall persevered, however, and, again, Johnson did in fact recommend his
admission. 58 Even so, these individuals mostly reported little or no
overt racism, and some asserted that they had no bad experiences involving race at all as students at Emory Law School.
Others did report various, mostly minor, problems, including the
vague sense that they did not receive the grades they had earned in
some of their classes. Deborah Robinson asserts that she tried to
write on to the law review, which no African-American student had
ever done before, which did not deter her. 59 As it happened, re51. Id.
52. Interview by Odini Nwakuche with Marvin Arrington, supra note 22; see also
John D. Thomas, A Legal Precedent: Thirty-Three Years After He Became Emory's
First Full-Time African-American Law Student, Marvin S. Arrington '67L Is Still Effecting Social Change, EMORY MAG., Autumn 1998, available at http://www.emory.
edu/EMORYMAGAZINE/autumn98/marvin.html (story about Marvin Arrington,
describing his arrival with Clarence Cooper at the Law School in 1965).
53. Interview with William C. Randall, supra note 14.
54. Id.
55. Interview by Odini Nwakuche with Marvin Arrington, supra note 22 (Arrington called Johnson a "fabulous human being"); Interview with William C. Randall,
supra note 14; Interview with Brenda H. Cole, supra note 22; Telephone Interview
with Deborah Robinson, supra note 22; Interview with Antonio L. Thomas, supra
note 22 ("Johnson was a giant").
56. Telephone Interview with Leslie Dunbar, supra note 22.
57. Interview with William C. Randall, supra note 14.
58. Id.
59. Telephone Interview with Deborah Robinson, supra note 22.

Published by Texas A&M Law Scholarship, 2022

9

Texas Wesleyan Law Review, Vol. 16 [2022], Iss. 4, Art. 6

TEXAS WESLEYAN LAW REVIEW

[Vol. 16

nowned African American legal scholar Derrick Bell was visiting at
Emory that semester and told Robinson that her essay would certainly
earn her admission to the Harvard Law Review, but she did not win
admission to the Emory Law Review.6 ° She did earn a place on the
moot court team, however, which gratified the love of litigation that
she only discovered in herself after starting law school.6 1
One of my favorite stories, which more than one interviewee reported unprompted, involved a Professor Agnor, who was apparently
notorious as an Emory law professor for various reasons. These early
African-American students remember two things about him: one, that
he was very fair in grading them, and two, that he wore his George
Wallace button at the law school. Wallace was notorious in the late
1960s and early 1970s as the governor of Alabama, and later Dixiecrat
presidential candidate, who said in front of national television cameras that he drew the line before the feet of tyranny (in the form of
federal authorities enforcing desegregation orders) and declared,
"segregation now, segregation tomorrow, segregation forever. ' 62
Wearing a Wallace button in the law school would be the equivalent of
wearing a button now declaring one's self a supporter of the "birther"
movement, except that George Wallace enjoyed significant political
support at the time.63 It was, in effect, an open declaration of support
for segregation.
Felker Ward, now a successful entrepreneur in the business of providing concessions in airports, recalls answering a complicated legal
question in class and having the professor respond with open amazement that he understood the issue so well.64 Deborah Robinson states
that, in one class, a visiting speaker made three comments that she
considered offensive, after which she got up and left.65 The next day,
she went to the professor and told him that she considered the
speaker's comments inappropriate, which she said made the professor
very defensive.6 6 She indicates that she now wishes she had made
more of an issue of the incident at the time, because she doubts that
her protest of leaving the class, and dropping the course, made any
difference.6 7
60. Id.
61. Id.
62. JEFF FREDERICK, STAND UP FOR ALABAMA: GOVERNOR GEORGE WALLACE
34 (Glenn Feldman & Kari Frederickson eds., 2007).
63. In 1968, at the peak of his popularity, George Wallace carried Georgia in the
presidential election, winning over 500,000 votes in the state. Dave Liep's Atlas of
U.S. Presidential Elections, http://uselectionatlas.org/RESULTS/ (last visited Feb. 14,
2010).
64. Interview with Felker Ward, supra note 22.
65. Telephone Interview with Deborah Robinson, supra note 22.
66. Id.
67. Id.
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Cynthia Stephens was philosophical about her experiences at Emory, which were decidedly mixed.6 8 She, like Ronald Robinson, recalls a class that initially had a very large number of AfricanAmerican students, only a small percentage of whom returned for
their second year.69 In retrospect, she realizes that, at the time, Emory was trying to diversify its student body, build its endowment, and
pry its way out of the third tier of law schools all at once, which was a
difficult set of tasks. 70 She recalls that the dean gave money for students to attend national events of the Black Law Students'
Association.7 1
Of all of my interviewees, probably the one who had the worst experience was Paul Howard, who is now the District Attorney of
Fulton County.72 Howard reports that, during orientation at Emory,
the persons conducting the orientation told the black students not to
worry about the awards for earning the highest grades in their classes
because none of them would earn them. 73 More specifically, he reports having a professor return writing assignments on which the only
identifying information was social security numbers.74 The professor
started with the lowest grade and worked up.7" When he got to the
last paper, with the highest grade, it became obvious that it was Howard's paper. 7 6 The professor asked him who had helped him, which
Howard initially did not understand.77 He gradually came to realize,
however, that the professor simply assumed that he must have had
outside help to have written an outstanding essay.7 8
But Howard expressed the same sentiment as several other interviewees: he was at Emory Law School for a particular purpose, and he
had no intention of allowing such displays of racism to deter him. 79 So
he completed his degree, earned admission to the bar, and went on
with his life, winning substantial career success in the process. 80 In
contrast to Howard, interestingly, Kevin Ross reports that it was 2 and
3L members of the Black Law Students' Association (BLSA), not any
faculty or administrators, who tried to dissuade new African-American students from aspiring to the highest reaches of academic performance. 81 Ross is also heavily involved in local politics as a
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.

Telephone Interview with Cynthia D. Stephens, supra note 22.
Id.; Interview with Ronald Robinson, supra note 22.
Telephone Interview with Cynthia D. Stephens, supra note 22.
Id.
Interview with Paul Howard, supra note 22.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Interview with Kevin Ross, supra note 22.
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campaign manager and consultant, running Maynard Jackson's third
mayoral campaign and John Lewis's 1986 congressional campaign,
when he won against Julian Bond in the Democratic primary.82 Ross
describes himself as a charter member of BLOE, or Black Lovers of
Emory.83 He believes Emory has succeeded in its quest to achieve the
status of a major national research university and should just declare
victory.84
Perhaps most importantly, I asked each of these African-American
graduates of Emory Law School if they felt any responsibility or obligation to engage in civil rights work, either as law students or as attorneys. Marvin Arrington presents an interesting paradox in this
respect. He is very frank about having been a corporate attorney
while he was in private practice, and very proud of having been the
founder of one of a number of nationally recognized African-American law firms, according to a story in Black Enterprise magazine.
Yet he asserted in the same interview that he went to law school because of the injustice he saw growing up in the segregated South.8 6
He participated in sit-ins as a college student and wanted to be part of
the movement.87 He subsequently sued the administrators of the
Georgia bar exam when no African Americans passed the bar one
year.88 The suit went nowhere, but the next year several African
Americans passed.89
Brenda Cole also reports having participated in sit-ins as an undergraduate at Spellman College, but by the time she entered law school
she was married and had children, so she had no spare time for any
extra-curricular activities.90 As a judge, it pains her to see so many
African-American men come through as criminal defendants. 91 She
does what she can, asking them to dress respectfully when they come
to court, adding a GED requirement to a sentence where possible, but
feels frustrated at how little she can really do.9 2
Antonio Thomas proudly asserts that he filed civil rights suits all
over the country on behalf of African-American fire fighters.9 3 Early

in his career, Vernon Jordan hired him at the Center for Black Elected
82. Id.
83. Id.
84. Id.
85. Interview by Odini Nwakuche with Marvin Arrington, supra note 22.
86. Id.
87. Id.
88. Fulton County Superior Court, Judge Marvin S. Arrington, Sr., http://www.
fultoncourt.org/sca200807/judges/superior-court-j udges/a-1/marvin-s-arrington-sr.pdf
(last visited Mar. 1, 2010).
89. Id.
90. Interview with Brenda Cole, supra note 22.
91. Id.
92. Id.
93. Interview with Antonio Thomas, supra note 22.
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Officials at Clark University.9 4 He then worked for the Southern
Center for Studies of Public Policy and for Georgia Legal Aid before
starting his private practice, which he continues to this day. 95 Tom
Jones reports that there may have been some stigma for him entering
via an affirmative action program, but he did not particularly care, in
part because he was older and had some professional achievements
under his belt from a previous career as an engineer.9 6 He said he
would not characterize himself as a "firebrand civil rights attorney,"
but instead wanted to provide whatever legal services the community
needed, including more prosaic functions as divorces, probates,
and
97
injury cases, with his practices changing as his cohort ages.
I will close by noting that I asked all of my interviewees what they
thought of Richard Sander's infamous claim that affirmative action in
law school admissions does more harm than good. Let me briefly rehearse Sander's argument for anyone who is not familiar with it. He
performed statistical analyses of two large data sets of law students
from the late 1990s and early 2000s, concluding that affirmative action
admittees tended to gain entry to better law schools than they otherwise would, with the result that they tend to be overmatched relative
to their classmates, and therefore to perform badly, are more likely to
drop out, and less likely to pass a bar examination after graduating. 98
Thus, in Sander's view, affirmative action in law school admissions
does more harm than good. 99 Every one of these interviewees disagreed with this proposition, offering a more or less vigorous defense
of affirmative action in law school admissions, and implicitly in general. Some made the point that, before 1964, the United States practiced 100 percent affirmative action in favor of white people. Several
spoke dismissively of Clarence Thomas, asserting that he had benefited from affirmative action and should not deride it as he does. One
referred to Thomas as a "cruel joke."' '0 All disputed Thomas's frequent assertion that affirmative action casts a stigma on all African
Americans,' 0 ' stating instead that admission via affirmative action
only spurred them to demonstrate that they were in fact capable of
doing whatever work the opportunity required. I would emphasize
the uniformity of this response from all of my interview subjects,
which is rather remarkable given the variety of their backgrounds in
94.
95.
96.
97.
98.

Id.
Id.
Interview with Tom Jones, supra note 22.
Id.
Richard H. Sander, A Systemic Analysis of Affirmative Action in American
Law Schools, 57 STAN. L. REV. 367, 440 (2004).
99. Id. at 371.
100. Interview with Tom Jones, supra note 22.
101. Jeff Cohen & Norman Solomon, Clarence Thomas: Affirmative Action Success
Story, Media Beat Columns on jeffcohen.org, June 21, 1995, http://www.jeffcohen.org/
docs/mbeat19950621.html.
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other respects. Asserting that affirmative action does more harm than
good is, to my mind, patronizing in that it implies that African Americans as a class are incapable of recognizing their own best interests.
Sander himself would no doubt reply that one of the virtues of statistical analysis is that it can help us to recognize large-scale patterns that
no individual could notice absent the statistical analysis. And the
stigma claim is one that we would all forget about eventually if conservatives would stop making it incessantly.
Speaking as one who taught at the university level for six years
before attending law school, I would respond to Sander by suggesting
that law school professors should take responsibility for improving
their own quality of instruction, paying more attention to research
into student learning and effective teaching strategies, which were
painfully absent from my classes at the University of Wisconsin, which
I have no reason to believe is highly unrepresentative in this regard.
At a minimum, making a student's entire course grade depend on a
single final exam is utterly horrendous in terms of actually helping
students to learn the material. It serves only as the method for creating a hierarchy among students that requires the smallest amount of
effort from the professors, which, need I say, is not what law professors get paid for. Better classroom instruction and stronger mentoring
programs would benefit all law students, including racial and ethnic
minorities.
In general, perhaps the most important reason for us in the present
to attend to Emory's Pre-Start affirmative action program is that it
disproves many of the substantive claims of opponents of affirmative
action. Specifically, for example, all of the dissenters in Grutter v.
Bollinger roundly derided the notion that having a critical mass of minority students is a legitimate, much less an important, goal for university administrators.1 0 2 Johnson well knew, however, and stated flatly,
that admitting too few African-American students would be bad for
the African-American students and for the law school.' 0 3 He wrote
that "the worst thing that can happen is to encourage the enrollment
of one, two, or three black students in a predominantly white law
school where they will inevitably be treated either too casually or too
patronizingly and inevitably feel their alienation more bitterly.""1 4
Johnson also explicitly asserted that, while the Pre-Start admittees
were the most obvious beneficiaries of the program, the white stu102. Grutter v. Bollinger, 539 U.S. 306, 346-47 (2003) (Scalia, J., dissenting) (law
school's "mystical 'critical mass' justification for its discrimination by race challenges
even the most gullible mind"). Chief Justice Rehnquist referred to critical mass as a
"sham." Id. at 383 (Rehnquist, C.J., dissenting). Justice Kennedy, also dissenting, referred to critical mass as a "delusion." Id. at 389 (Kennedy, J., dissenting).
103. Letter from Ben F. Johnson, Jr., Dean of Emory Univ. School of Law 1961 to
1972, to Leslie Dunbar, Executive Dir. of the Field Found. (July 15, 1969) (on file with
Author and Emory Univ. Archives).
104. Id.
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dents who were Emory's more traditional constituents also benefited
from the affirmative action program. 10 5
And here is perhaps the most important point: Ben F. Johnson, Jr.
and Henry Bowden both serve as outstanding role models for all
white persons who hope to bring this nation closer to the realization
of its high founding ideals; the early African-American graduates of
Emory Law School, in turn, offer impressive examples of AfricanAmerican achievement for others of their race to emulate.
105. Turner, supra note 8, at 48; see also William B. Turner, The Racial Integration
of Emory University: Ben F. Johnson, Jr. and the Humanity of Law 51 (Emory Univ.
Sch. of Law, Working Paper, 2007), available at http://papers.ssrn.com/sol3/papers.
cfm?abstractid=1007261.
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